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MOVEMENT FOR LEGAL REFORM 

affairs should be remedied is without doubt, and that it will only be remedied 
when the members of the bar take it upon themselves to provide and insist upon 
a remedy seems to be equally clear. 

"A few causes of complaint that we do not see mentioned, but which we 
think are worthy of attention, are the following: In the minor courts of some 
states the justice or magistrate presiding has to depend for his fees on the 
litigants. If he decides for the plaintiff, and the defendant is obliged to pay 
the costs before he can appeal, the magistrate gets his fees; if he decides for 
the defendant, and the plaintiff is not a person from whom the costs can be 
collected, the magistrate does not get his fees; and in those states it is com- 
mon practice to pester individuals by attaching wages, issuing writs, and gen- 
erally by putting defendants in such a plight that they must appeal, or pay 
something, or both, for the sole purpose of providing the magistrate or other 
minor officer with the wherewithal. Why not reform them? Then there is 
the contingent fee system. It seems that it should be reformed, and that, when 
reformed, counsel should be protected by the courts. The charging of con- 
tingent fees has not only been approved by practically all the states in the 
Union, but it is a necessity because of the fact that it provides the only 
means by which many persons can proceed in courts of law for the establish- 
ment of their rights. But at the present time, notwithstanding the right to 
enter into an agreement for a contingent fee, the lawyer is practically at the 
mercy of the parties to the action, and where, after action is brought, the 
spirit moves the defendant to settle, and the needy plaintiff to accept, the law- 
yer has had his trouble for his pay. This, of course,, is not true in all states, 
and, as we see it, should not be true in any. Another matter which would 
not interfere with the rights of justice at all, and would probably be worth 
considering, is the necessity of reminding certain prosecuting officers that 
"it were better that ten guilty ones go free than that one innocent person 
should suffer." — Law Notes, January, 191 1. J. W. G. 

Popular Discontent With the Administration of the Criminal Law< — 

Hon. Frank J. Loesch in an address on the occasion of a banquet of the Illi- 
nois Bar Association on February 16 discussed, among other things, some of 
the causes for the popular discontent with the administration of justice in the 
United States. These causes, said Mr. Loesch, could be grouped under the 
following heads: 

"First: The uncertainty of the law. 

"Second: The break-down in the administration of the criminal law. 

Third: Dissatisfaction with the law of master and servant. 

"Fourth: Impatience of business men with the dilatoriness and expense 
of jury trials in civil cases and the adherence to rules of evidence out of keeping 
with modern systematic business methods. 

"Fifth: The political power vested in our courts as one of the three co- 
ordinate branches of our federal and state governments respectively. 

"Time forbids much elaboration of any of these criticisms. 

"The development of the natural resources of the United States within 
the past quarter century, and the expansion of interstate and foreign trade 
and commerce has made business and professional man acutely sensible of the 
variety of modern statute laws upon many subjects recently coming within 
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ADMINISTRATION OF CRIMINAL LAW CRITICISED 

the purview of legislatures and the uncertainty of all laws where dependence 
must be placed solely upon the common law. 

"We have this morning had an illustration of how difficult it is for law- 
yers to agree upon even a few changes in procedure intended only to simplify 
and expedite the trial of causes to just the speedy results; hence the ever- 
growing difficulty confronting the lawyers and courts in their search for a rem- 
edy for existing evils of too much law." 

Referring to the Gilbert practice act then pending before the legislature, 
Mr. Loesch said : 

"We must consider the simplification of procedure, as well as the codifi- 
cation of substantive law, but no one man can do that, either for our state 
or for the nation. To put through at one session of the legislature a bill of ever 
1,800 pages for recasting much of the law of the state, drafted by one man, 
skillful lawyer though he may be, without long and intelligent consideration and 
debate by judges, lawyers, publicist and business men, would be the very 
height of legal folly, would cause great needless expense, to litigants and 
the public, and would make legal confusion worse confounded. 

"In this matter let us keep in mind that laws are slow growths and can- 
not be violently torn away from their foundations and substitutions made with- 
out injury. Let us keep in mind the caution of an able writer on civiliza- 
tion in Europe, when he says: 'In civilized life, society is ever under the im- 
perious necessity of moving onward in legal forms, nor can such forms be 
avoided without the most serious disasters forthwith ensuing. 

" 'To absolve communities too abruptly from the restraints of ancient ideas 
is not to give them liberty, but to throw them into political vagabondism, and 
hence it is that great statesmen will authorize and even compel observance, 
the essential significance of which has disappeared, and the intellectual basis 
of which has been undermined.' 

"And let us take a lesson from what Germany did in framing its code 
put into force on January i, 1900. 

"A commission of able judges and lawyers was appointed in 1874 — 'he 
work being distributed so that each member worked individually on the sub- 
ject assigned to him. These men faced the most unique, as well as the most 
intolerable condition of private law that the world had ever seen. That work 
was pursued seven years. 

"The commission met in 1881, and carried on its debates for six years. 
The drafts and arguments in support, consisting of six large volumes, were then 
submitted to the lawyers and the public at large for criticism and suggestion. 
That took three years. 

"In 1800 the work was submitted to a new commission of twenty-one mem- 
bers, composed of jurists, economists, leading men of each of the political par- 
ties and representatives of commerce, industrial arts and agriculture. 

"That commission worked over four years, and then submitted its draft 
to the governing powers, and ultimately the Reichstag, or parliament. After 
a general discussion it was sent to a new commission, which reported in less 
than five months and its work was adopted. 

"The new code was promulgated on August 18, 1896, to that effect 
throughout the empire on January 1, 1900. This code is published in a single 
volume of less than 700 loosely printed pages in the translation* 
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NEEDED REFORM IN TEXAS PROCEDURE 

"The difficulties are such that we can look for no immediate relief in codi- 
fication. "If there can be said to be anywhere a break-down in the administration 
of the law, it is in the criminal courts. Those courts present the spectacular 
and dramatic side of the law and of life. They are the ever present source of 
sensational items for the newspapers. The disagreements of juries, the unex- 
pected acquittals, the failures and delays in bringing notorious criminals to the 
bar, the long delays in securing a jury, in much discussed cases, and the 
banality of individual jurors, are the daily themes of executives, statesmen, 
jurists, and writers. 

"It must be said that much of the criticism is well founded. Comparisons 
with other civilized countries show ours to be woefully ahead in crimes com- 
mitted against the person, homicide especially, and woefully in the rear in 
punishing the criminal. "The heterogeneous population in our great centers, 
where the serious and disproportionate number of crimes are committed, require 
that the criminal laws shall be enforced with efficiency and certainty. 

"That remedies must be found is certain. We cannot go on as we have 
been with increasing crimes and decreasing punishments." J. W. G. 

Need of Reform in Texas Criminal Procedure. — Popular dissatisfaction 
with the administration of the criminal law continues to spread. Bar asso- 
ciations, civic organizations, religious associations, scientific bodies and the 
newspapers everywhere are joining in the protest against existing methods 
and suggesting remedies. Among the large number of newspaper editorials 
that come to our desk the following from the Austin, Texas, Statesman 
is significant. 

"A revision of our criminal laws and court procedure is most desirable. 
Progressive reform in this direction is invited by conditions existent not 
only in Dallas county, but in other countries of the state. As we are assured 
by legal metaphysicians who have given close study to the matter, our sub- 
stantive laws are, in the main, good; certainly more progressive, responsive 
and satisfactory than those of most of the states of the union, but our system of 
procedure is archaic, a 'ghastly remnant of common-law thought and method,' 
as it has been described; the last vestige of which was swept away by the 'in- 
tellectually self-reliant English simply and easily without acclaim' in their 
sweeping procedure changes in 1876. But they had a Dickens to remind them 
of their court frailties, and we, to date, have not. 

"But what is the lawyer's share in the perfidy and alleged injustice that 
attended court trials and court decisions? Is not he somewhat to blame? Is 
not Old Technicality somewhat to blame? And are not the ethics of the 
legal profession, as a whole, somewhat to blame? The criminal must be pro- 
tected in all his 'rights,' though justice be outraged. Technicality wills it so; 
precedent gives its consent, and the protecting folds of the judicial ermine 
cover all three in one sweeping embrace. Lawyers constitute a majority of 
the state government; they are in evidence in most of its departments. They 
constitute a majority of the legislature. Every class, every interest, every pro- 
fession in the state looks to Austin for protection of its interests and to make 
'trade' good in its line, and why not the lawyer? 

"We elect lawyers, governors oftener than we elect business men or farm- 
ers. These lawyer governors put lawyers at the head of departments of the 
state government. They put them in charge of the state's agricultural inter- 
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